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STATEMENT OF QUESTIONS PRESENTED ON APPEAL 


The Court erred: 
1. In dismissing Appellant's complaint. 


2. In holding that there was no liability on the part of the 
appellee. 


3. In holding that there was no genuine factual issue for trial 
determination. 


4. In holding by implication that the appellee did not retain 
control of that portion of the leased premises which caused injury to 
appellant. 


5. In holding by implication that the reservations contained in 
paragraph 5 of the lease were insufficient to constitute retention of 
control in appellee. 


6. In holding by implication that the exemptions embraced in 
paragraph 12 of the lease bar recovery on the part of appellant. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The judgment of the United States District Court was entered on 
March 29, 1958 (App. p. 8 ). The jurisdiction of the Court is invoked 


under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal from a judgment entered in the United States 
District Court for the District of Columbia (App. p. 8 ). Appellant 
filed:in the Court below, her complaint for damages arising out of 
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injuries sustained by her on July 8, 1955. The complaint alleged that 
appellee was in control, management and operation of a certain apart- 
ment building located at premises 626 S Street, N. W., on the above- 
mentioned date, that appellant was in the lawful possession and occupancy 
of apartment numbered 201 in said building under a month-to-month 
tenancy, whereby appellee had covenanted to give to appellant the use of 
certain rooms in said apartment including a kitchen fully equipped with 
"kitchen cabinet and other facilities" in consideration of a $56. 45 monthly 


- rental. 


The complaint further alleges that as a result of the foregoing, a 
duty devolved upon the appellee to furnish appellant the use of a kitchen 
cabinet suitably and reasonably safe for use by the appellant when using 
said cabinet for kitchen purposes. The complaint then proceeds to 
allege that appellee negligently and carelessly allowed the said kitchen 
cabinet to become structurally defective, worn, insecure, and dangerous, 
all of which was known to appellee and unknown to the appellant, resulting 
in the falling of said cabinet upon her inflicting serious injuries. 


To this complaint appellee duly filed its answer admitting the 
tenancy of appellant and denying negligence on the part of appellee. 
Thereafter both parties filed their pre-trial statements. In appellant's 
pre-trial statement she set forth the acts of negligence as follows: 

(1) Failure of appellee to inform appellant at the inception of her tenancy 
that the cabinet was attached to an unsubstantial wall, the thinness of 
which was not conducive to said attachment. (2) Failure to make reason- 
able inspection and repairs of the wall and attached cabinet. (3) Reserva- 
_ tion of control in appellee under paragraph 5 of the lease. . (4) Implied 
warranty that the wall was sufficiently substantial to hold the attached 
cabinet. (5) The control imposed by law of the wall to which the cabinet 
was attached, together with the duty imposed by law to maintain same in 
Se reasonably safe and secure condition. (6) The exculpatory provisions 
in paragraph 12 of the lease are void because of the lack of bilateral 
bargaining position, and as against public policy. 
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That thereafter appellee filed his motion for summary judgment 
and the Court below granted same on March 28, 1958. It is from the 
entry of said judgment that this appeal is prosecuted. 


SUMMARY OF ARGUMENT 
I 


That under the lease to the appellant of the apartment in question, the 
appellee impliedly retained control of the common or adjoining walls of 
the apartment. That the common wall to which the cabinet was attached 
was defective and this defective condition caused the wall to become 
unsubstantial and too insecure to hold the weight of the cabinet and the 
appellant was injured when the cabinet became detached from the de- 
fective wall. 


That the lower Court erred ‘in dismissing appellant's complaint 
which fully alleged negligence on the part of the appellee. 


i 


The exculpatory covenants in the lease are void as against public 
policy. The positions of the appellee and appellant are so unbalanced 
in bargaining powers, that, the lease reflects practically an unilateral 
agreement in favor of the appellee. The Court will use its power to 
vitiate covenants in instruments which tend to promote the interests of 
the few at the expense of the many. 


ARGUMENT 


I 
HISTORY 


The appellant presents to this Court two basic questions on the 
instant appeal. Namely: (1) Is a landlord liable for his negligence in 
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maintenance and safety of an adjoining or common wall?, and (2) Does 
the public policy of the District of Columbia permit exculpatory cove- 
nants in a lease, relieving the landlord of his negligence of those por- 
tions of the premises remaining under his control? In order to intelli- 
gently discuss these questions it may be well to reconstruct the common 
law background together with the modern growth of the law as applied 

to landlord and tenant. At early common law a lessee was regarded as 
having merely a personal right against the lessor and his heirs, and no 
property right in land accrued to him. See Pollock & Maitland, His- 
tory of English Law, p. 106 et seq. 


But as a result of the several remedies that were created in his 
favor, and especially as a result of the writ of "ejectione firmal" 
(from which the modern action of ejectment is derived) whereby a 
tenant could protect and defend his possession of the property against 
the whole world, the law came to regard him as having rights in rem. 
See Digby, History of Real Property, 4th ed., p. 176. Thus his inter- 
est became a proprietary interest which he could enforce against any 
wrongdoer. This so well established the property conception of the 
lessee's interest that a lease came to be regarded as a sale of the de- 
mised premises. The rule of "caveat emptor" applied and accordingly 
the landlord was subject to no liability for leasing premises that were 
in a dangerously defective condition. Consequently the lessee was left 
to determine for himself the condition of the premises before making 
the lease. See Fowler v. Bott, 6 Mass. 58, 62 (1809), Daulton v. 
Williams, 81 Cal. App. 2d 70, 183 P 2d 325, (1947), and Buoy v. 
Fidelity etc., 338 Pa. 5, 12 A. 2d 7 (1940). | 


As a result of this sale concept, the landlord was considered to 
have surrendered both possession and control and he was not permitted 
to enter the premises without the consent of the tenant. Accordingly, 


the courts imposed no duty on the lessor to keep the premises in repair 


once the tenant had entered into possession. See Tiffany, Landlord and 


Tenant 7 (1910), and Phelan v. Fitzpatrick, 188 Mass. 237, 74N.E. 
326 (1905). 
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The theory undoubtedly behind this early common law rule was 
that the landlord need not rent, and the prospective tenant was free to 
take or leave a proposed rental. If he took it, he accepted all the dis- 
closed terms including the condition of the premises. See James, Tort 
Risks of Land Ownership, 28 Conn. B. J. 128 (1954), and Winterbottom 
v. Wright, 10M & W109, 152 Eng. Reprint 768 (1863). 


This gives one a somewhat keener insight into the singularly 
harsh conception of the English Common Law which came to pervade 
the rules surrounding the landlord and tenant relationship. The courts 
eventually began to recognize, however, the desirability of shifting the 
burden of repairs upon the lessor in a number of situations and various 
exceptions thus became engrafted upon the Common Law Rules. See 
Harkrider, Tort Liability of Landlords, 26 Mich. L. R. 260, and note 
62 Harvard Law Review, 669 (1949). One of the first of these excep- 
tions was when liability was imposed in favor of the public in cases 
involving wharves and piers. Later it was extended where the premises 
were leased for such purposes as hotels and stores. See Swords v. 
Edgar, 50N. Y. 28 (1874), Copley v. Balle, 9 Kan. App. 465, 60 
P. 656 (1900). 


Whereas in most of the above exceptions the courts satisfied the 
common law theories by discovering some measure of control by the 
landlord that would justify shifting the burden of repair upon him, in 
the repair of ordinary leased premises the measure of control suffi- 
cient to satisfy the court seemed to be lacking, and the rule was re- 
tained as heretofore stated. It failed, however, to harmonize with the 
social and economic conditions of the late 19th and early 20th centuries, 


for it was becoming increasingly apparent that the lessor was best able 


to exercise a long term supervision over conditions needing repairs, 
and of most importance, was in the economic position most suited for 
the burden. In 50 Harvard Law Review 725, at page 746, In Fifty Years 
of Torts, Mr. Bohlen states: | 

“It is a notorious fact that those whose os 
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incomes force them to rent dilapidated buildings are 
rarely, if ever, in such a financial position to make 
it possible to expect them to make repairs, the re- 
pairs necessary to safe occupancy. Therefore, if 
those who come into such buildings as members of 
the tenant's household or otherwise are to be protec- 
ted from injury and to be given a chance of compen- 
sation if they are injured, ‘it is obvious,* as Justice 
Holmes said, ‘that the safety of the building must be 
left mainly to the lessor*’." 
For the most part the gradual exodus from the common law was ac- 
complished by statute. See 17 A. L. R. 2d 704 (1951), the consensus, 


no doubt.being in accordance with that of Mr. Bohlen, supra. 


In some cases, however, the courts have determined to dispel 
the harshness of the common law. In Thompson v. Clemens, 96 Md. 
196, 53 A 919 (1903), the Maryland Court, although affirming a finding 
for defendant because of insufficient evidence as to the negligence of 
the landlord, held that a failure to repair by a landlord, when he should 
have known the defect complained of by his tenant was likely to result 
in an injury, gave rise to a cause of action sounding in tort for his 
negligent failure to repair. Thus significant revising into 
tort liability of that which previously had been regarded as a contrac- 
tual duty, was the basis for a minority stand that was subsequently to 
find adherents so numerous that it now seems improper to say that it 
is the majority rule that the landlord is not liable for personal injuries, 
for it is doubtful whether a majority of the courts adhere unqualifiedly 
to this view. See 163 A. L. R. 300 (1946). Whether majority or mi- 
nority, the courts are agreed that the landlord is liable for his negli- 


gence as to the condition of premises within his control. 


Appellee Retained Control of the Common 
Wall and is Liable for Its Negligent Condition 
A landlord who rents separate portions of his property to a num- 
ber of different tenants who are permitted to use in common those parts 
of the premises not included in any of the individual demises will 
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ordinarily be regarded as having retained control of these common 
appurtenances and divisions so as to be under the duty of a "general 


possessor" of property to exercise reasonable care to keep the com- 
mon premises in a reasonably safe condition for the contemplated use. 
The critical facts in the instant appeal show that the wall to which the 
cabinet was attached was too thin to support the weight of such a cabi- 
net. The crucial questions, therefore, involve the appellee's retention 
of control of the portion of the premises which caused the injury. It is 
conceded by the record that the "thin wall" in question was in common 
use by two separate tenancies. The considerations justifying a reten- 
tion of control by the landlord of a common roof of a multiple tenancy 
building appear to be equally applicable to the walls and foundations, 
insofar as these parts of the building enclose and support the general 
structure rather than any particular apartment therein, and it follows 
that the negligence of the landlord in failing to exercise reasonable care 
to keep the common walls or foundations in a reasonably safe condition 
for the purpose which they serve may be the basis of liability to one in- 
jured as a result. The principle is well illustrated by an early New 
Jersey case, Hussey v. Long Dock R. Co., 100N. J. L. 380, 126 A. 
314 (1924). There,the son of one of the defendant's tenants who was 
struck while standing in the yard of the tenement house, by the fall of 
a portion of the common fire escape, was given the right of recovery 
against the landlord defendant, because the evidence disclosed that the 
wall to which the fire escape was attached was old and crumbled and 


not calculated to withstand the weight of the fire escape, and that this 


condition was one of long standing with which the defendant was fairly 
chargeable with notice thereof. (emphasis supplied) 


The case of Yorra v. Lynch, 226 Mass. 153, 115 N. E. 238, 
demonstrates the holding of the Massachusetts Courts. There-the court 
sustained a verdict for the plaintiff, a member of the family of one of 
the tenants, who was injured when, leaning from the window of the 
apartment, he was struck by a piece of the metal capping of the party 
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wall of the building which fell from above. Holding that the rule that 
the landlord was liable as to common parts of the building only for the 
failure to maintain them in as safe condition as at the inception of the 
tenancy, since the plaintiff was injured while ona part of the premises 
exclusively rented to the tenant, the court said that the defendant land- 
lord was not excused from liability by the fact that he had let the ex- 
clusive use of the roof to another who undertook to keep it in repair, 
since the party wall was found not to be within the lease, adding that 
since the adjoining building which also used the party wall was one 
story lower than that of the defendant, it would be taken in the absence 
of further evidence that the wall was built by the defendant or his pre- 


decessor in title and was in his control. 


There is a very interesting expression on this question from the 
Texas courts. Thus, in the case of O'Connor v. Andrews, (1891), 81 
Tex. 28, 16S. W. 953, the Court held that the following question was 
properly submitted to the jury: "The question as to whether the defen- 
dant landlord had retained control of the fire wall and cornice of his 
building, the separate interior part of which were leased to a number 
of tenants, the second floor being leased entirely to one tenant. " They 
further held that the jury's finding in favor of a passerby injured by the 
collapse of the wall would be sustained. 


The New York appellate division affirmed the case of Howe v. 
Howe, (1943), 42 N. Y. S. 2d 636, where the judgment was for in- 
juries sustained by a tenant of the first floor of the defendant's two- 
family house, who was injured by a screen which fell from a window on 
the second floor, the fall being caused by the defective hook fastened 
to the outside of the house,of which defect the defendant had noticed. 
The Court concluding that the landlord, under the facts had control of 
the outer wall, and that his duty to make such repairs was non- 
delegatable. 


Holding that the spaces between the floors of one apartment and 
the ceiling of the next lower remained like the roof of the house, within 
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the control of the landlord to be maintained by him for the benefit of all 


of the tenants, since the beams Supporting an individual apartment were 
really part of the general structure not covered by the demise to an in- 
dividual tenant, the Court in Fleischer y. Dorsky, 153 N. Y. S. 951, 
held that it was error to dismiss the complaint. The Supreme Court 
of Pennsylvania said in the case of Gukenback v. Lopez, (1958), 137 

A. 2d 771, 775, that "A landlord of a multiple-tenanted building, re- 
serving control of the common approaches, such as sidewalks, pas- 


Sageways, etc., or parts reasonably safe for the use of tenants and 
their invitees, and a landlord becomes liable where he either had 
actual notice of a defective condition therein or was chargeable with 
constructive notice, because had he exercised reasonable inspection 

he would have become aware of it."" Accord: Getmansen v. Egan, 130 
Pa. Super. 21, 196 A. 881, and Bowser v. Artman, 363 Pa. 388, 69 A. 
2d 836. 


Indeed the present appeal presents the question of a defective 
common wall, whose thinness rendered it unsafe and insecure for the 
attachment of a cabinet of the size and weight which became dislodged, 
and disconnected, and thereby tumbled upon the appellant. 


In this jurisdiction this Court has expressed itself relative to the 
landlord's control of the premises and his corresponding responsibility. 
Thus, in the case of Gladden v. Walker, 1948, 83 U. S. App. D. C. 224, 
168 F. 2d 321, Chief Judge Edgerton speaking for this Court said: "It 
is familiar law that a landlord who keeps control over part of an apart- 
ment house must use reasonable care for their safety. We have applied 
this principle to the lighting of a common entrance stairway, With re- 
gards to plumbing and heating systems, the principle extends to opera- 
tive fixtures in the apartment leased to tenants and operations through 
them." "We think it immaterial whether the injury to appellant appears 
to have been caused by defects in operative fixtures or in other parts 
of the electric system. The law should follow custom and convenience 
in classifying such fixtures among the things that the landlord controls." 
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The common wall which was under the control of the appellee, was 
structurally defective as well as unsuited for the service to which it was 
put. This created an element of negligence on the part of the appellee 
for which the jury could well have found in favor of appellant. This 
Court has recently considered the question of "landlord control and 
negligence” in the case of Hanna v. Fletcher, 97 U. S. App. D. C. 310, 
231 F. 2d 469 (certiorari denied, 76S. Ct. 1051). There both the land- 
lord and contractor were held liable to the plaintiff for negligent struc- 
tural repairs made many years previous to the injury. Judge Fahy in 
his able explication, among other things, said: "that if Gichner‘s re- 
pair was so negligently performed as to cause the railing to become 
insecure, there arose a probably dangerous physical condition. The 
railing was essential to the safe use by the tenants of the steps over the 
areaway. Use of the steps would be reasonably certain to place life 
and limb in peril unless the railing were secure. The consequence to 
the tenants of negligence in repair could be foreseen. Thus, there 
were present the elements required to give rise to an obligation on 
Gichner's part to avoid negligence which would endanger the tenants 
in their dependence upon the railing."' In the foregoing decision this 
Court made emphatically clear that the landlord and contractor are 
responsible for defects arising out of contractual repairs effecting that 
portion of the premises under the control of the landlord. 


The courts have also held that it is immaterial whether the land- 
lord had notice of a dangerous or defective condition. In the case of 
Van Schaack & Co. v. Perkins (Colo.) 272 P. 2d 269 (1954), the evi- 
dence showed that the plaintiff slipped and fell as she stepped on the 
liquid soap on the mosaic tile floor of a short narrow passage through 
which she had to pass on leaving the ladies’ rest room. Plaintiff did 
not see the soap before she fell. There was liquid soap on her clothing 


after the accident. The appellate court perceived the question to be: 


" . . . under the circumstances presented in this case, was it neces- 
sary for plaintiff to prove that the named defendants, who were the 
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owners and operators of the building, had actual notice of the alleged 
dangerous condition, or that the condition had existed for so long a 
time that they would be charged with notice?" The Court said this ques- 
tion is answered in the negative. "The pertinent general rule of law is 
that when a landlord retains control of portions of a building for the use 
and benefit of all the tenants, he is under duty to exercise reasonable 
care to keep those portions in a safe condition for use by the tenants." 
Factually, the appellant was prepared to show at trial the defective 
condition of the adjoining wall and that the appellee had placed braces 
under the cabinets in other apartments in order to overcome the defect 
in the common wall. | 


There is indeed a great body of authority, apart from the deci- 
sions of this Court, with respect to the negligence of the landlord as to 
conditions of the premises within his control. Namely, cases in which 
the lessor is claimed to be liable to the lessee because of the lack of 
due care in his exercise of retained control over part of the premises. 
See Restatement, Torts, Sections 360 and 361. The landlord's retention of 
control has been held to exist as to the structure's roof, Gill Building 
Co. v. Central Garage Co., 258 Wis. 76, 44.N. W. 2d 905 (1950), for 
external walls, Howe v. Howe, supra, its hallways, stairways, com- 
mon walls, porches, etc., used by the lessee in common with the other 
tenants, Jones v. Perlstein, 138 Conn. 381, 85 A. 2d 254 (1951). 


Louisiana, by statute, has done away with the requirement of 
knowledge by the lessor. Other courts stress the lessor'‘s duty to in- 
spect, so as to keep familiar with the condition of the premises as to WRich he 
has @qjained control.. White v. Thacker, 80 Ga. 656, 80S. E. 24 699 
(1954), Klahr v. Kostopoulous, 138 Conn. 653, 88 A. 24 332. Courts 
‘who have considered what parts of the premises the lessor can be said 
to have retained control, have looked to the reservation clauses, re- 


serving to the lessor the privilege of entering for inspection or the 
making of needed repairs was sufficient justification for those courts 


to find such control. See Antonsen v. Bayridge Sav. Bank, 292 N. Y. 
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143, S4N. E, 2d 338 (1944) and Noble v. Marx, 298 N. Y. 106, 81 

N. E. 2d 40, and Guyer v. Horgan, 96 N. H. 288, 75 A. 2d 325 (1950). 
It is to be noted that paragraph 5 of the lease in the instant appeal pro- 
vides as follows: 


"It is agreed that in the event that it is necessary 
to temporarily discontinue heat, hot water, elevator 
or other services provided by the landlord on account 
of making repairs or for other reasons beyond control 
of the landlord, he shall be at liberty to do so, without 
in any respect modifying any of the covenants or obli- 
gations of the tenant or rendering the landlord liable 
to any damage or offset by reason thereof. The owner 
or any of his agents shall have the right to enter said 
premises during reasonable hours to examine same, to 
show to prospective purchasers or renters or to make 
any repairs or alterations that may be deemed neces- 
sary, and that at tenant's expense during the continua- 
tion of this agreement, said premises and every part 
thereof will be kept in as good repair by tenant as when 
taken, reasonable wear and use thereof and damage by 
fire and storm excepted. It is further agreed, that rent 
shall cease if the said premises be destroyed by fire or 
any unavoidable casualty, so as to make them uninhabit- 
able." 


In the light of the foregoing reservations by the appellee, it may 
pe well to consider its effect upon the retention of control in the appellee 


_ to the extent necessary to effectuate the intended purpose. In the 


Antonsen v. Bay Ridge etc. case, supra, the New York Court of Ap- 
peals said: "There is implicit in the verdict for the plaintiff a finding 
that, under the terms of the lease by which the plaintiffs occupied the 
apartment, the defendant as landlord reserved control of the premises 
to the extent of permitting it to make repairs. In support of sucha 

_ finding there is evidence that several days after the accident the defen- 
dant’s agent came to the plaintiff's apartment and installed in the kitchen 
a new tin ceiling which had fallen on March 18. The evidence of repairs 
thus made by the defendant after the accident came into the case over 
the defendant's objection at a time when the important issue before the 
trial court was whether the defendant had given to the plaintiffs com- 
plete and exclusive possession of the premises. The trial judge 
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carefully limited the receipt of the evidence to the inquiry whether at 
the time of the letting there had been a reservation of a degree of con- 
trol of the premises by the defendant as landlord." After citing 
Scuders v. Campbell, 288 N. Y. 328, 329, 43 N. E, 2d 66, the New 
York Court of Appeals concluded as follows: "It was evidence from 
which the jury could find a reservation by the defendant of one of the 
privileges of ownership."" It was shown on page 18 of appellant's 

_  dgposition that after the injury appellee attempted to: install 
a new cabinet of the character of the old one, but could not make the 
installation bécause of the unsuitability and insecurity of the adjoining 
wall. The effect of the attempt to repair after injury is fully discussed 
in 170 A. L. R. 43 (c) and 86 et seq. 


In dismissing the complaint the lower court foreclosed to the 
appellant all of the rights offered in the foregoing decisions. See, Re- 
statement of the Law, Torts, Sections 360 and 361. 


I 
EXCULPATORY COVENANT IN 
LEASE IS VOID 

The creation of a legal relationship as distinguished from a strict 
contractual agreement in which each party acquires those legal rights 
which he has bargained for, and only those, gives rise to certain obli- 
gations and duties which are imposed by operation of law without regard 
to the intent of the parties. While some of the legal incidents which 
arise upon the creation of a relationship can be avoided by express 
contractual stipulation, from others no escape is allowed. 


The question then arises, which of these legally imposed obliga- 


tions may be removed by agreement between the parties. The rules 
of general applicability suggested by the American Law Institute, for 
determination of the validity of bargain of exemption from liability for 
negligence read as follows: Sections 575, Restatement of the Law, 
Contracts--A bargain for exemption from liability for the consequence 
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of a willful breach is illegal, and a bargain for exemption from liability 
for the consequences of a negligence is illegal. A bargain by a com- 
mon carrier, or other person charged with a duty of public service 
limiting to reasonable agreed valuations of the amount of damages re- 
coverable for injury to property by a non-willful breach of duty is 
lawful."" Where the party exculpated from his negligence is a landlord 
who occupies a superior bargaining position, the validity of such ex- 


culpatory covenants is denied. 


The question here presented has been discussed and decided by 
this Court. Thus, in the case of Kay et al v. Cain, 81 U. S. App. 
D. C. 24, 154 F. 2d 305, Chief Judge Edgerton, speaking for this 
Court said: "Even though the lease was identified and we have allowed 
it to remain in the record, it is not in evidence because it was not of- 
fered and received in evidence. Even if it were in evidence, it would 
not affect our decision. The lease provides that the lessor shall not 
be liable in any manner for any interruption in any services, such as 
heat, water, electricity, gas, or the like, nor shall said lessor be 
liable for any loss or damage to the person or property of said lessee, 
or of any person using, occupying or visiting said demised premises 
arising from any cause in or about said building or demised premises, 
whether caused or resulting from the bursting, leaking, or overflow, 
of any water, steampipes, or other cause whatsoever.' But on the 
familiar principle of ejusdem generis, general words like ‘any cause’ 
and ‘other cause’ are held to refer only to causes which have some 
resemblance to the particular ones specified in the context. 


In their present context, these words do not refer to negligence 


in failing to light a public stairway. Moreover, it is doubtful that a 


clause which did undertake to exempt a landlord from responsibility 
for such negligence would now be valid. The acute housing shortagein 
'. and near the District of Columbia gives the landlord so great a bar- 


gaining advantage over the tenant that such an exemption might well be 
held invalid on grounds of public policy." (emphasis supplied) 
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The foregoing expression of this Court reflects the modern, as 
well as equitable approach to the question and is Supported by the in- 
creasing weight of authorities. Appellant urges that in addition to the 
element of housing shortage explicated in the opinion, that there is the 
economic element. Economically the tenant is not in a comparable 
bargaining position with his landlord and Consequently is forced to ac- 
cept the lease with all of the fine print embraced therein. 


The ultimate result is that the landlord is in a unilateral position 
to effectuate leases advantageous to him. 


The New York courts have declared such covenants void. Thus, 
in the Kean Case, 75 N. Y. S. 2d 498, the Court held that a provision 
in a landlord and tenant lease, whereby a landlord exonerates himself 
from liability to a tenant because of the landlord's negligence, is void 
as against public policy. See sections 175 (a) and (b) of Volume 6 of 


Williston on Contracts (suppl. ), Papakolos case, 91N. Y. 265, 18 A. 

2d 377 and Kuzmiak vy. Brookchester, Inc. » 111 A. 2d 425 (Pa.). The 
Chester, Inc 

law on this question is also fully discussed in annotation, 175 A, L. R. 


8, 16 and 18. Recognizing the inadequacy of the public policy test, 
many text writers have advanced the theory that the social relationship 
of the parties is the decisive factor in determining whether or not an 
exculpatory clause be permitted to stand. According to this theory, 
the basic problem underlying the question is whether the social reasons 
for preserving the legal incidents of the relationship are outweighed by 
the social interest in the freedom of contract and in the security of 
transactions when entered into. Generally Speaking, the social rea- 
Sons advanced in favor of preserving the legal incidents of the relation- 
Ship of the parties and, hence, in favor of declaring contracts which 
exempt one of the parties from liability for the consequences of his 
own negligence,invalid, are threefold. First, some relationships are 
such that once entered upon they establish a status requiring of one 
party greater responsibility than that required of the ordinary person, 
and thus therefore, a provision avoiding liability for ne gligence is 
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peculiarly obnoxious. Second, in many relationships there is a situa- 
tion where one person is dealing contemporaneously with several 
others, so that a bargain limiting his liability to one of them is con- 
sidered to have a tendency to lead to conduct injurious to others. This 
is the class of cases where contracts are not made on an individual 
basis, but by printed forms, tickets or signs. Third, a relationship 
often represents a situation in which the parties have no equal bargain- 
ing power, as in the instant appeal, so that one of them must either 
accept what is offered or he is deprived of the advantages of the rela- 
tion. MDlustrative is the situation where it is necessary for one party 
to enter into the contract to obtain something that is of great import- 
ance for him and that he cannot for all practical purposes receive 
elsewhere. See 175 A. L. R. 15, Sec. 4, 6 Williston, Contracts, Re- 
vised, P. 4948, Sec. 1751 C and 37 Col. L. Rev. 248. From the 
above analysis, it is clear that the validity of a particular exculpation 
covenant depends on the whole complex of consideration determinative 
of the question whether it is socially desirable to permit exclusion 
from liability. While conceding that no one single element can be re- 
lied upon to explain all of the cases, yet, one of the principal aids in 
so determining is to look at the comparative positions which the parties 


to the contract occupy in regard to their bargaining strength and knowl- 
edge of facts. This element, appellant respectfully submits, outweighs 
all other considerations and should be recognized as the leading principle. 


CONCLUSION 


In accordance with the principles enunciated hereinabove, the 
numerous cases cited, and the concise presentation of the basic rules 
and the rationale effecting changes therein, appellant now urges this 
Court to reverse and remand the judgment of the lower court. 


LIAM 8S. MPSON 
Attorney for Appellant 
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APPENDIX FOR APPELLANT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAULINE CALLANDS 
626 S Street, N. W. 
Apartment # 201 
Washington, D. C., 


Plaintiff 
vs 


WASHINGTON HOUSING CORPORATION 
a corporation 

913 H Street, N. W. 

Washington, D.C., 


Defendant 


Civil Action No. 1642-56 


ee ee ee Ne Ne Ne Ne Nee Nee See ee ee ee” 


[Filed April 20, 1956] ? 
COMPLAINT FOR PERSONAL INJURIES AND MEDICAL EXPENSES 


1. Jurisdiction of the Court is evoked by virtue of the amount in 
controversy being more than $3, 000. 00 exclusive of costs. 

2. On the 8th day of July, 1955, the Defendant, Washington Hous- 
ing Corporation, a corporation doing business in the District of Colum- 
bia, was in control, management and operation of a certain apartment 
building in the said District of Columbia, located at 626 S Street, N. W., 
and on the date aforesaid, Plaintiff was in the lawful possession and 
occupancy of a certain apartment in said building known as apartment 
number 201, under a month-to-month letting from Defendant to Plain- 
tiff, for her use, whereby the defendant had undertaken and agreed to 
give to plaintiff the use of certain furnished rooms in said apartment, 
including a kitchen equipped with kitchen cabinet and other facilities, 
in consideration of a monthly rental in the sum of $56.45, agreed to 
be paid by the Plaintiff. It then and there became the duty of the 
Defendant to furnish to Plaintiff the use of said kitchen cabinet, suit- 
able constructed and reasonably safe for use by Plaintiff when using 
said cabinet for kitchen purposes, but the Plaintiff alleges that, un- 
mindful of its duty in that respect, the Defendant on the date aforesaid 





2 
| 2 negligently and carelessly allowed the said kitchen cabinet to be- 

come structurally defective, worn, insecure, and dangerous, all of 
which was known to the Defendant and unknown to Plaintiff, thereby 
causing said cabinet to fall on the head and neck of the Plaintiff with 
great force, knocking her to the floor. | 

3. Asa result of said negligence, the Plaintiff sustained the 
following injuries: Fracture of anterior spur at region of C-2, C-3; 
splinting of neck and shoulder muscles; extreme pain over cervical 
vertebrae; nausea, vomiting an nosebleed; loss of earnings and physi- 
cal pain and mental anguish, and she was compelled to lay out and 
expend large sums of money for hospitalization, medical care and 
medicinal cure, all to the Plaintiff's damages in the sum of $50, 000. 00. 

WHEREFORE, the Plaintiff demands judgment against the Defen- 
dant in the sum of $50,000.00, besides costs. 


/s/ William S. Thompson 
* * * Attorney for Plaintiff 


JURY DEMAND 
Plaintiff, by and through her attorney, demands trial by jury. 


/s/ Wm. S. Thompson 


|Filed May 8, 1956] 

ANSWER 
First Defense 

The complaint herein fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

1. The defendant admits the allegations contained in paragraph 1 
of the complaint herein. 

2. The defendant admits that the plaintiff was its month-to-month 
tenant as alleged in paragraph 2, but denies each and every remaining 
allegation contained in said paragraph. 

3. The defendant denies all allegations of negligence contained 
in paragraph 3, and neither admits nor denies those allegations 
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pertaining to injuries and damages, since it is without sufficient knowl- 
edge or information to form a belief concerning the truth of said alle- 
gations. 
Third Defense 
The defendant corporation avers that the injuries and damages, 

if any, sustained by plaintiff were caused by her negligence or con- 
tributory negligence, 
4 WHEREFORE, the defendant, having fully answered the com- 
plaint herein, prays that the same be dismissed with costs against the 
plaintiff. 


MACLEAY, LYNCH and MACDONALD 
By /s/ Hugh Lynch, Jr. 


Attorneys for Defendant Corp. 
* * * 


[Certificate of Mailing] 
eA Bn RMA aia Negara tailor 2S) 


[Filed January 17, 1958] 
MOTION FOR SUMMARY JUDGMENT 

Defendant moves the Court to enter, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a Summary judgment in the defen- 
dants' favor dismissing the action on the ground that there is no genu- 
ine issue as to any material fact and that the defendant is entitled to a 
judgment as a matter of law. 

This motion is based upon: 

(1) The pleadings 

(2) Deposition of Pauline Callands and Lease Exhibit. 

(3) Memorandum of Points and Authorities submitted herewith. 

MACLEAY, LYNCH and MACDONALD 


By _/s/ Hugh Lynch, Jr. 
Attorneys for Defendant * * * 
[Certificate of Mailing] 


Ee 





10 |Filed January 21, 1958] 


PRE-TRIAL STATEMENT OF DEFENDANT 
WASHINGTON HOUSING CORPORATION 


Statement of Case 

On March 29, 1955 Pauline Callands entered into a written lease 
with the defendant, Washington Housing Corporation, for an apartment 
at 626 S Street, N.W. This lease provided for a month-to-month ten- 
ancy and constituted the sole agreement between plaintiff and defendant. 

Prior to signing this lease the plaintiff made a personal inspec- 
tion of the apartment and found nothing wrong. 

The accident upon which this action is based occurred on Friday, 
July 8, 1955 while plaintiff was preparing breakfast. It is alleged that 
at this time a kitchen cabinet fell on her as she reached up for a coffee 
can. Prior to this time plaintiff states that she had not noticed any- 
thing which would indicate that the cabinet might fall. 

In addition, there is evidence tending to show that the cabinet fell 
as a result of the unusually heavy load of canned goods which the plain- 
tiff had stored therein. For this reason defendant contends that plain- 


tiff's injuries were caused by her sole negligence or contributory 


negligence. 


Applicable Law 


This action is one in which a tenant sues the landlord for personal 
injuries arising from an allegedly defective condition on the premises. 
In such cases plaintiff may not recover unless it is shown that the land- 
lord violated some duty in connection with the condition of the premises 

11 and that this violation of duty was the proximate cause of plain- 
tiff's injuries. 

Plaintiff alleges that the defendant had a duty to furnish plaintiff 
the use of a kitchen cabinet suitably constructed and reasonably safe 
for use for kitchen purposes. However, it is long established in this 
jurisdiction that upon the letting of an apartment there is no implied 
warranty by the landlord that the premises are safe or well-built or 
reasonably fit for the occupancy intended. 
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The complaint also alleges that defendant is liable for failure to 
adequately maintain these supports, thus allowing the cabinet to be- 
come unsafe. However, it is well settled that a duty to repair which 
will render the landlord liable for personal injuries to the tenant can 
be established in only two ways - by lease or by statute. No such duty 
to repair is imposed by statute in the District of Columbia. The lease 
which was introduced in plaintiff's deposition places the primary obli- 
gation of maintenance upon the tenant rather than the landlord. There- 
fore, defendant violated no obligation or duty toward the plaintiff in 
failing to keep the cabinet supports in a state of good repair, assuming 
such to be the cause of the accident. 

There is no evidence from which it may be inferred that defend- 
ant had notice of any condition which might render the kitchen cabinet 
unsafe. Consequently, it is also apparent that defendant did not vio- 
late any duty to warn plaintiff of latent defects in the premises. Where 
there is no violation of duty there can be no liability. Consequently 
this case should be dismissed. 

Stipulations 

The defendant, Washington Housing Corporation, admits and 
stipulates as follows: 

12 (1) On the 8th day of July, 1955, Washington Housing Corpora- 
tion was in control, management and operation of an apartment build- 
ing located at 626 S Street, N. W., Washington, D.C. 

(2) On July 8, 1955, Pauline Callands was in lawful possession 
and occupancy of Apartment No. 201 at the above address under a ten- 
ancy by the month. 


Statement of Issues 
In addition to the legal issues discussed above the defendant will 
require strict proof upon the following factual matters, since it has 
not sufficient knowledge at this time to determine the truth of the 
plaintiff's allegations. 
(a) Defendant requires proof that the kitchen cabinet fell upon 
the plaintiff as alleged on July 8, 1955, and that this incident caused 
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the injuries of which she now complains. 
(b) Defendant requires strict proof regarding the nature of plain- 
tiff's injuries; the symptoms thereof; loss of earnings’ and medical 


expenses. 


Request for Production of Documents and nr and 
for Physical Examination 


(1) The defendant requests and demands that plaintiff scoiuice 
at pre-trial all pertinent medical records, bills and statement of loss 
of wages and all photographs in the custody of plaintiff or her attorney 
showing the allegedly defective condition of the premises and the plain- 
tiff’s physical condition subsequent to the accident. 

(2) Defendant requests that plaintiff submit to physical examina- 
tion by doctor of its own choice. 

MACLEAY, LYNCH and MACDONALD 


By__/s/ Hugh Lynch, Jr. 
Attorneys for Defendant * * * 


|Certificate of Mailing] 


13 [Filed February 4, 1958] 
PLAINTIFF'S PRE TRIAL STATEMENT 

NATURE OF THE CAUSE 

Plaintiff became a month to month tenant of Defendant by written 
covenant on April 2, 1955, in Apartment 201 of premises 626 S Street, 
N.W., in the District of Columbia. Said apartment was furnished by 
Defendant with a kitchen fully equipped with kitchen cabinet and other 
facilities, and Plaintiff paid the monthly consideration of $56.45 for 
same. Said cabinet was structurally defective at the time of the com- 
mencement of the tenancy, unknown to Plaintiff. Paragraph ire $5) 
of the written covenant imposed upon the landlord the duty of 
all necessary repairs, and there were ample reservations in upset - 
ten covenant permitting the landlord to enter the apartment for making 
repairs and other purposes. On July 8, 1955, said cabinet fell upon the 
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head and neck of Plaintiff, inflicting serious injuries upon her. After 
the injury to Plaintiff, Defendant sought to install a new cabinet, but 
could not safely make the installation because of the thinness of the 
wall, The cause of the cabinet falling was due to its having been at- 
tached to an unsubstantial wall. The new installation could not be made 
for this reason. 
ACTS OF NEGLIGENCE 

1. Failure of Defendant to inform Plaintiff at the inception of 
her tenancy that the cabinet was attached to an unsubstantial wall, the 

14 thinness of which was not conducive to said attachment. 

2. Failure to make reasonable inspection and repairs of the wall 
and the attached cabinet. 

3. The reservation of control in Defendant under paragraph 5 of 
the lease. 

4. The implied warranty that the wall was sufficiently substantial 
to command the attached cabinet. 

5. The control imposed by law of the wall to which the cabinet 
was attached, together with the duty imposed by law to maintain same 
in a reasonably safe and secured condition. 

6. The exculpatory provisions in paragraph 12 of the lease are 
void because of the lack of bilateral bargaining position and as against 
public policy. 

INJURIES SUSTAINED 
1. Fracture of anterior Spur of vertebrae in neck. 
2. Injury to neck and shoulder muscles. 


3. Extreme tenderness over cervical vertebrae. 


4, Nausea, vomiting and nose-bleeding. 
9. Physical pain and mental anguish. 
OUT-OF-POCKET EXPENSES : 
Plaintiff was forced to expend or become liable for the following: 
Dr. Alvin Robingon $115.00 
Dr. Clarence Greene 150.00 - 
Freedmen's Hospital 96.00 - 





Dr. John W. Lawlah 21.00 


Transportation: 23 trips to 
doctors’ offices at $1. 20 per 
round trip 27.60 


Nursing care: 5 weeks at $18.00 
per week 90.00 


Medicines 14. 00 


Property Damages: New set of 
dishes broken, value 50. 00 


Loss of Earnings: 24 weeks at 
$39.00 per week 936. 00 


TOTAL OUT-OF-POCKET LOSS $1, 499. 60 
15 STIPULATIONS: 

Plaintiff requests that all hospital bills and doctors" bills and the 
written lease be marked by the court and admitted in evidence without 
formal proof thereof. 

Plaintiff is willing to enter into such further stipulations as the 
ends of justice may require provided that same are not prejudicial to 


her interests. 


/s/ Wm. S. Thompson 
“oy ttorney for Plaint 


|Certificate of Service] 


|Filed March 28, 1958] 
ORDER FOR SUMMARY JUDGMENT 

This cause came on to be heard upon the motion of the defendant, 
Washington Housing Corporation, for summary judgment on the ground 
that there is no genuine issue as to any material fact and that Washing- 
ton Housing Corporation is entitled to judgment as a matter of law and 
upon consideration of the motion for summary judgment, the points 
and authorities filed in support thereof, the opposition thereto and 
after oral argument by counsel for all parties, it is by the Court this 
28th day of March, 1958, 

ADJUDGED, ORDERED and DECREED: 

(1) That the motion for summary judgment be, and it is hereby 





granted; and 
(2) The Clerk is hereby directed to enter final judgment dismis- 
sing the complaint filed herein against the defendant, Washington Hous- 


ing Corporation. 


F. Dickenson Letts 
Judge 


[Certificate of Service] 


[Filed April 3, 1958] 
NOTICE OF APPEAL 
Notice is hereby given that Pauline Callands, Plaintiff above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the final order of summary judgment 
entered in this action on the 29th day of March, 1958. 
f s/ William S. Thompson 


Attorney for Plaintiff and Appellant, 
Pauline Callands 





